
1 

DISTRICT COURT, DENVER COUNTY 
STATE OF COLORADO 
1437 Bannock Street 
Denver, CO 80202 

COURT USE ONLY 

Plaintiffs: COLORADO OVER PARTY and FREDRICK 
SANDOVAL, an individual, 
 
v. 
 
Defendant: JENA GRISWOLD, COLORADO SECRETARY 
OF STATE, in her official capacity. 

Attorneys for Plaintiff: 
Michael Rollin, Reg. No. 34847 
Chip Schoneberger, Reg. No. 41922 
Lindsey Idelberg, Reg. No. 54170 
Foster Graham Milstein & Calisher LLP 
360 S. Garfield Street, 6th Floor 
Denver, Colorado 80209 
Phone: (303)333-9810 
Fax: (303)333-9786 
Email: mrollin@fostergraham.com 
cschoneberger@fostergraham.com 
lidelberg@forstergraham.com 

 
 
Case No.:  
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PLAINTIFFS’ MOTION AND INTEGRATED MEMORANDUM FOR TEMPORARY 

RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

 

 Plaintiffs, by and through their counsel, Foster Graham Milstein & Calisher, LLP, hereby 

submit their Motion and Integrated Memorandum for Temporary Restraining Order and Preliminary 

Injunction (the “Motion”). 

CERTIFICATE OF COMPLIANCE WITH C.R.C.P. 121 § 1-15(8) AND 65(b) 

 Undersigned counsel certifies that he conferred with counsel for the Secretary of State (the 

“Secretary”) regarding this Motion and the relief requested herein, and contemporaneously with this 

filing has served a copy of this Motion on the Secretary’s counsel. The Secretary opposes this Motion.  
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INTRODUCTION 

 Senator Kevin Priola was elected by and represents the electors of Senate District (“S.D.”) 25. 

Because of redistricting, when the Colorado General Assembly reconvenes on January 9, 2023, Sen. 

Priola will represent S.D. 13. Several electors from S.D. 13 (the “Recall Petitioners”) have initiated a 

recall of Sen. Priola notwithstanding that Sen. Priola does not currently represent them. On September 

9, 2022, the Secretary authorized circulation of the recall petition, which provides that electors from 

S.D. 13 rather than S.D. 25 may sign the recall petition and may ultimately vote for or against Sen. 

Priola’s recall even before he assumes the role of senator for that district. See Exhibit 1 (Recall Letter).  

This Motion and the Verified Complaint filed contemporaneously herewith seek declaratory 

judgment and immediate injunctive relief to stop the recall procedure and return the parties to their 

status quo ante because (1) it deprives the electors of S.D. 25 their state and federal constitutional 

rights to participate in the recall procedure, whether for or against, and (2) because there is no 

constitutional or enabling legislation that would permit the electors of one senate district to participate 

in the recall procedure of a senator elected by and who represents the electors of another district. If 

there are any electors who could participate in the recall process—notwithstanding the above—they 

are either (a) S.D. 25 electors alone, as the entire recall process may be completed before Sen. Priola 

becomes the S.D. 13 senator and, if successful, would leave S.D. 25 unrepresented until the General 

Assembly reconvenes, for example, if there is a special session in December or early January; or (b) 

the electors who reside in the area that overlaps the current S.D. 25 and the redrawn S.D. 13, because 

if the recall election occurs after the General Assembly reconvenes, only those electors are and will be 

represented by Sen. Priola during the period of the recall procedure. 

S.D. 25 electors have a fundamental constitutional right to control who represents them in the 

Colorado Senate and to participate—or decline to participate—in their senator’s recall. They also have 

a corollary fundamental right to be free from interference by the electors of a different senate district 
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in their choice of elected representative. Immediate injunctive relief is necessary because the violation 

of a constitutional right is presumed to cause irreparable harm. And absent immediate injunctive relief, 

there will be no order the Court could fashion that would repair the harm done.  

Importantly, injunctive relief will harm no one. The electors of S.D. 13 will retain their right 

to commence recall procedures in accordance with law after Sen. Priola takes his seat as their senator 

on January 9, 2023. But they have no legal right to participate in the recall of a senator who was elected 

by and represents different electors, especially where, as here, the electors whom Sen. Priola currently 

represents have been excluded from the recall procedure. 

Accordingly, Plaintiffs respectfully request that the Court enter temporary and preliminary 

injunctive relief barring the Secretary from taking or permitting any further action in furtherance of 

the recall of Sen. Priola until, if ever, after the General Assembly reconvenes on January 9, 2023. 

LEGAL STANDARDS 

 To obtain a TRO, the moving party must make a “strong showing that specific imminent and 

irreparable harm will occur absent the order.” City of Golden v. Simpson, 83 P.3d 87, 96 (Colo. 2004). 

Unlike with a preliminary injunction, Plaintiffs need not make any showing of probability of success 

on the merits to obtain a TRO. See Stephen A. Hess, 1B Colorado Methods of Practice § 35.2 (2022); see 

also C.R.C.P. 65(b) (referring only to irreparable harm).  

 By contrast, to obtain a preliminary injunction, a moving party must satisfy the six Rathke 

factors: “a reasonable probability of success on the merits; a danger of real, immediate, and irreparable 

injury which may be prevented by injunctive relief; lack of a plain, speedy, and adequate remedy at 

law; no disservice to the public interest; balance of equities in favor of the injunction; and, the 

injunction will preserve the status quo pending a trial on the merits.” City of Golden, 83 P.3d at 96 

(quoting Rathke v. MacFarlane, 648 P.2d 648, 653–54 (Colo.1982)). 
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FACTS  

In 2016, after serving eight years in the Colorado House of Representatives, Senator Kevin 

Priola was elected to the Colorado Senate, representing Senate District (“S.D.”) 25. Sen. Priola was 

reelected in 2020 and continues to represent the voters of S.D. 25 to this day. Compl. ¶ 1.  

In 2018, the Colorado legislature referred to voters, and voters adopted, changes in legislative 

redistricting including converting the then-existing reapportionment commission into an independent 

redistricting commission. One result of the commission’s work, which the Colorado Supreme Court 

approved in late 2021, was the redrawing of S.D. 25 and S.D. 13. Id. ¶ 2. Because of redistricting, Sen. 

Priola will represent S.D. 13, whose current Senator is John Cooke. Id. ¶ 3. Sen. Priola will begin his 

representation of S.D. 13 when the General Assembly reconvenes on January 9, 2023. Id. ¶ 4. 

A Republican since age 17, Sen. Priola developed a reputation for maintaining traditional, 

conservative principles as a legislator, coupled with the ability to build consensus across the political 

spectrum around important matters of public policy for the good of his constituents and the state, as 

a whole. Id. ¶ 5. On August 22, 2022, Sen. Priola announced that he was changing his party affiliation 

from Republican to Democrat, noting, among other things, that he could no longer “continue to be a 

part of a political party that is okay with a violent attempt to overturn a free and fair election and 

continues to peddle claims that the 2020 election was stolen.” Id. ¶ 6. 

Immediately thereafter, the Recall Petitioners began a campaign to recall Sen. Priola, supported 

by conservative non-profit Advance Colorado Action (“ACA”). Id. ¶¶ 7-8. On September 9, 2022, the 

Secretary authorized the circulation of a recall petition, commencing immediately. Id. ¶ 9. 

This Motion seeks temporary and preliminary injunctive relief. For the reasons set forth below, 

Plaintiffs satisfy the limited irreparable harm inquiry required for a TRO as well as the six Rathke 

factors for issuance of a PI. 
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ARGUMENT 

I. Plaintiffs have a reasonable likelihood of success on the merits. 

A. Plaintiffs are likely to succeed on their claim that the current recall procedure 

violates the recall and voting rights of S.D. 25 electors guaranteed by the 

Colorado and United States Constitutions. 

In their Verified Complaint, Plaintiffs seek a declaration that any circulation or signing of a 

petition to recall Sen. Priola among, or election by, electors of any senate district other than S.D. 25 

before the General Assembly reconvenes would violate the voting rights of the electors of S.D. 25, 

including Plaintiff Sandoval, in violation of Article XXI, section 1 of the Colorado Constitution, C.R.S. 

§ 1-12-101, and the First and Fourteenth Amendments of the United States Constitution. Meyer v. 

Lamm, 846 P.2d 862, 872 (Colo. 1993) (en banc) (“[T]he right to vote…is guaranteed by the federal 

constitution, and by article II, section 5 of the Colorado Constitution.”); see also In re Hickenlooper, 2013 

CO 62, ¶ 31 (2013) (finding federal constitutional violations where electors were not permitted to vote 

for a successor unless they also voted on the incumbent’s recall). 

Plaintiffs are likely to succeed on this claim because the recall procedure approved by the 

Secretary deprives S.D. 25 electors of their right to sign or not sign the recall petition, and vote for or 

against, Sen. Priola’s recall. It may also result in a situation where S.D. 25 is left without a senator 

between a successful recall election and January 9, 2023, when the General Assembly reconvenes. 

Correspondingly, the current recall procedure may provide S.D. 13 with two senators during that 

period. Any such result would violate Section 2-2-501, C.R.S, which provides that each senate district 

shall have one senator. 

Article XXI, section 1 of the Colorado Constitution provides, in relevant part, “Every elective 

public officer of the state of Colorado may be recalled from office at any time by the registered electors 

entitled to vote for a successor of such incumbent through the procedure and in the manner herein 

provided for, which procedure shall be known as the recall, and shall be in addition to and without 
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excluding any other method of removal provided by law.” Likewise, Section 1-12-101, C.R.S., provides 

that “[e]very elected officer of this state or any political subdivision thereof is subject to recall from 

office at any time by the eligible electors entitled to vote for a successor to the incumbent.” 

The constitutionally required recall procedure states that “[a] petition [must be] signed by 

registered electors entitled to vote for a successor of the incumbent sought to be recalled, equal in 

number to twenty-five percent of the entire vote cast at the last preceding election for all candidates 

for the position which the incumbent sought to be recalled occupies….” In this context, the term 

“successor” specifically refers to a successor elected because of a successful recall election. C.R.S. § 1-

12-118 (“The election of a successor is held at the same time as the recall election.”).  

Until the General Assembly reconvenes on January 9, 2023, the only electors eligible to elect 

a successor to Sen. Priola are the electors of S.D. 25. They are also the only electors who may sign a 

recall petition consistently with Article XXI, section 1. See C.R.S. § 1-12-108(5)(a) (“Every state 

petition shall be signed only by eligible electors.”).  

Indeed, the idea that electors from one district could interfere with the elected representation 

of another district is antithetical to the very purpose of a recall, which is to permit a dissatisfied 

electorate to dismiss their elected representatives from office. See Bernzen v. City of Boulder, 525 P.2d 416, 

419 (Colo. 1974) (en banc); see also Zachary J. Siegel, Recall Me Maybe? The Corrosive Effect of Recall Elections 

on State Legislative Politics, 86 U. Colo. L. Rev. 307, 316 (Winter 2015) (noting that a recall is a process 

by which an official is replaced “because he or she is no longer being faithful to the desires of his or 

her constituency.”) (emphasis added)). 

Consistent with the underlying rationale of the recall procedure there is no provision in the 

Colorado Constitution or Colorado Revised Statutes permitting electors of one senate district to sign 

a recall petition or vote in an election to recall the senator of another senate district. This is also 
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consistent with a plain reading of Article XXI, section 1, in which “the recall” is defined as a unitary, 

singular “procedure” consisting of both the petition and the election: 

Every elective public officer of the state of Colorado may be recalled from office at 
any time by the registered electors entitled to vote for a successor of such incumbent 
through the procedure and in the manner herein provided for, which procedure shall be 
known as the recall.  

 
Colo. Const. Art. XXI, § 1 (emphasis added). 

 
Thus, until the General Assembly reconvenes on January 9, 2023, Sen. Priola represents only 

the electors of S.D. 25, including Plaintiff Sandoval, and only the electors of S.D. 25 have the right to 

sign (or not sign) a petition for his recall. C.R.S. § 2-2-501 (providing that “one member of the senate 

to be elected from each senatorial district”) (emphasis added). 

However, based upon the time required for petition circulation and signature review, the 

procedure approved by the Secretary permits electors of S.D. 13 to control the recall effort even 

though they cannot vote for Sen. Priola’s successor. See Exhibit 2 (Form of Recall Petition) at 1, ¶ 1(B) 

(requiring that petitioners be registered voters of S.D. 13).  And, moreover for purposes of Plaintiffs’ 

first claim for relief, bars S.D. 25 electors from participating in the recall procedures even though only 

they can vote for Sen. Priola’s successor until January 9, 2023. 

As authorized by the Secretary, the recall election may occur before January 9, 2023. In that 

case, S.D. 13 electors would never have had the legal right to participate in any part of the recall 

procedure and S.D. 25 electors would have the exclusive right to participate in the recall process. Yet, 

as of September 9, 2022, those rights have been impermissibly reversed. This is a plain deprivation of 

S.D. 25 electors’ right to vote for their own senator, C.R.S. § 2-2-501, which is a fundamental right 

“of the first order,” McKee v. City of Louisville, 616 P.2d 969, 972 (Colo. 1980) (en banc). 

To illustrate the error in the Secretary authorizing commencement of the recall procedure at 

this time, consider that if Sen. Priola is recalled and his successor elected before January 9, 2023, S.D. 

25 electors would be left without representation in the Colorado Senate until January 9, 2023, 
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including, for example, if a special session were called between the election and January 9. 

Concomitantly, S.D. 13 would have two senators because the authorized recall procedure 

contemplates a successor from that district. Compl. ¶¶ 17-20. This is impermissible. C.R.S. § 2-2-501 

(“The senate of the general assembly shall consist of thirty-five members and the house of 

representatives thereof shall consist of sixty-five members, with one member of the senate to be 

elected from each senatorial district….”).  

To amplify the point, if a recall procedure may commence in September 2022, there is no 

reason why it could not have been commenced after redistricting in late 2021 or early 2022. In that 

case, S.D. 25 could have been left without Senate representation for the entire 2022 legislative session, 

which may yet be the facts of a future case relying on precedent established by the Secretary’s decision1 

here unless course-corrected by the Court. 

These illustrations demonstrate that a constitutionally permissible recall procedure must 

commence after Sen. Priola takes his seat as S.D. 13’s senator, at which time the petition and election 

processes will necessarily be within the unitary procedure required by the Constitution.  

B. Plaintiffs are likely to succeed on their claim that the current recall procedure 

is not contemplated by the Colorado Constitution or any enabling law and 

therefore is invalid.  

Where Plaintiffs’ first claim for relief is focused on the deprivation of S.D. 25 electors’ voting 

rights, Plaintiffs’ second claim applies the same facts to a related error in the Secretary’s authorization 

to begin the recall procedure before the General Assembly reconvenes and Sen. Priola becomes S.D. 

13’s senator—the lack of an authorizing constitutional provision or statute. 

 
1 To the extent the Secretary responds that her office was constrained by statutory timelines 
commencing upon the Recall Petitioners filing of a proposed petition, that argument would erroneous 
because those procedural statutes cannot override the constitutionally prescribed recall procedure. 
C.R.S. § 1-12-123. 
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As previously noted, the unitary recall procedure contemplates that the petition and election 

are conducted by the electors who have the right to elect the incumbent’s successor. The current recall 

procedure potentially decouples the petition process from the election depending on when the election 

is held, which would be inconsistent with a plain, grammatical reading of Article XXI, section 1.   

Under Colorado law, “[e]very elective officer who discharges a governmental function is 

subject to recall, provided there is a constitutional provision or enabling legislation prescribing the 

procedure to be followed.” Groditsky v. Pinckney, 661 P.2d 279, 282 (Colo. 1983) (en banc) (emphasis 

added). However, there is no constitutional provision or enabling legislation that contemplates a recall 

procedure in which electors from one district may recall the incumbent senator from another district. 

And any such procedure would be inconsistent with the very purpose of a recall, to replace one’s own 

representative. Bernzen v. City of Boulder, 525 P.2d at 419, Siegel, supra. 

The Secretary’s form of recall petition itself shows that the procedure approved in this case is 

at odds with the recall procedure contemplated by Article XXI. At the top of each signature page is a 

notice to potential signers that they must be registed electors of S.D. 13 and stating that Sen. Priola is 

being recalled from S.D. 13: 

 

E.g., Exhibit 2 at 2. However, at the time of the Secretary’s authorization—September 9, 2022—Sen. 

Priola was not the senator for S.D. 13 and, depending on the timing of the election, may not be the 

senator for S.D. 13 even at the time of the election. Aside from being unauthorized by any 
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constitutional provision or statute and inconsistent with the purpose of recall elections, this statement 

is misleading.  

 Also demonstrating the error Plaintiffs seek to correct—and even more misleading—is the 

Secretary-approved, “General statement of grounds for recall,” which wrongly suggests that Sen. 

Priola represents S.D. 13 because he allegedly “broke the trust of the voters who elected him…[and] 

does not represent the views of this District”: 

 

Id. But the voters who elected Sen. Priola are not the voters to whom the petition is directed and the 

voters who elected Sen. Priola have no say in the matter. Furthermore, both references to “this 

District” are to S.D. 13, which Sen. Priola never represented, regardless of whether his voting record 

may be “out-of-step” with “the views of” S.D. 13 voters.2 This Court has the power to “guard against 

fraud and mistake in the exercise by the people of [their] constitutional right” by invalidating an 

improperly designed petition. See Loonan v. Woodley, 882 P.2d 1380, 1384, 1390 (Colo. 1994) (en banc). 

Plaintiffs are mindful that the Secretary may have been presented with a situation in which 

there is no clear constitutional or statutory recall procedure to be applied, but that only underscores 

 
2 Compounding the error is the fact that some electors eligible to sign the petition and potentially vote 
under the current procedure will move from S.D. 13 to yet another district, S.D. 23, as a result of 
redistricting. Query how the Recall Petitioners could legally articulate who may sign the petition or 
vote under the current procedure, which involves electors from three districts but whose district 
affiliations may change before the election.   
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the validity of the second claim for relief.3 Whatever the Secretary’s rationale, the requirement that 

there be an enabling constitutional provision or statute remains. Indeed, although the right to recall is 

to be liberally construed, the Supreme Court’s proviso in Groditsky—“provided there is a constitutional 

provision or enabling legislation prescribing the procedure to be followed”—must be read to mean 

that the recall must still comport with the unitary procedure described in Article XXI, section 1 and 

the underlying justification for recalls; namely, that electors have the right to replace their own 

representatives, not someone else’s. The S.D. 25 voters’ fundamental right to vote is also to be liberally 

construed. C.R.S. § 1-1-103(1). 

Therefore, Plaintiffs are likely to succeed on their second claim for relief that in the absence 

of a constitutional provision or enabling statute allowing one district’s electors to sign a petition 

and/or vote to recall another district’s sitting senator, the recall procedure initiated by the Recall 

Petitioners and authorized by the Secretary is invalid.  

C. Plaintiffs are likely to succeed on their alternative claim that only registered 
electors of S.D. 25 may sign or decline to sign the recall petition and vote for or 
against the recall if the election occurs before January 9, 2023, and if the election 
occurs after January 9, 2023, that only registered electors who are within the 
overlapping areas of S.D. 25 and S.D. 13 may participate in any part of the recall 
procedure. 
 

If the Court permits the recall procedure to proceed, there are only two ways in which it might 

satisfy the requirements Colorado law, depending on when the election is held:  

1. If the election occurs before January 9, 2023, only S.D. 25 electors may participate in both the 
petitioning and the election because only they satisfy the requirements of Article XXI, section 
1 of the Colorado Constitution, that is, only they will have the right to vote for Sen. Priola’s 
successor. 

2. If, however, the election is held after January 9, 2023, the only group of electors who satisfy 
the requirements of the Constitution concerning who can petition and who can vote are those 

 
3 If the Recall Petitioners submitted the proposed petition to the Secretary at a time when the recall 
procedure could not be conducted in accordance with the Constitution, then that is their failure (which 
they will be able to cure after January 9, 2023). Nor are any statutory timelines the Secretary operated 
under sufficient to override the constitutional recall procedure. C.R.S. § 1-12-123(1) (invalidating 
statutes that conflict with Article XXI). 
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who reside in the overlap area that is part of S.D. 25 before January 9, 2023 and become part 
of S.D. 13 after January 9, 2023. This is because only they can vote for Sen. Priola’s successor 
during the petition period and at the election.  

One of these two outcomes is also the only way to make the language used in the form of 

petition conform to the allegation that Sen. Priola “broke the trust of the voters who elected him…[and] 

does not represent the views of this District,” Exhibit 2, at 2 (emphasis added), provided the petition 

is redirected to the voters of S.D. 25. 

For these reasons, Plaintiffs are likely to succeed on their claim that the current recall 

procedure, in which only S.D. 13 electors will participate, is invalid.  

II. There is a danger of real, immediate, and irreparable injury which may be prevented 
by injunctive relief. 

If the Court finds that Plaintiffs have a substantial likelihood of succeeding on the merits of 

any constitutional claim, irreparable harm is presumed. See Free the Nipple-Ft. Collins v. City of Ft. Collins, 

Colo., 237 F.Supp.3d 1126, 1134 (D. Colo. 2017), aff’d 916 F.3d 792, 797 (10th Cir. 2019) (quoting 

Elrod v. Burns, 427 U.S. 347, 373, 96 S.Ct. 2673, 2690, 49 L.Ed.2d 547 (1976)) (“holding that the denial 

of a constitutional right “for even minimal periods of time, unquestionably constitutes irreparable 

injury”)); see also 11A Charles Alan Wright et al., Federal Practice and Procedure § 2948.1 (3d ed. 2014) 

(“When an alleged deprivation of a constitutional right is involved...most courts hold that no further 

showing of irreparable injury is necessary.”) (footnotes omitted); Awad v. Ziriax, 670 F.3d 1111, 1131 

(10th Cir. 2012) (same); Battle v. Mun. Hous. Auth. for City of Yonkers, 53 F.R.D. 423, 429 (S.D.N.Y. 

1971) (“Whenever constitutional rights as basic as those here asserted are denied [there, equal 

protection], each day’s damage is irreparable.”). 

Here, the recall procedure the Secretary approved on September 9, 2022 violates the 

participation and voting rights of S.D. 25 electors in several ways. First, it provides that the electors 

of S.D. 13 will not only sign the petition for the recall of the senator representing S.D. 25 but may 

also vote in the election to recall the senator representing the electors S.D. 25. This violates Colorado 
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law and the fundamental democratic proposition that electors vote for or against their own 

representatives, not the representatives of different voters. See C.R.S. § 2-2-501 (“The senate of the 

general assembly shall consist of thirty-five members and the house of representatives thereof shall 

consist of sixty-five members, with one member of the senate to be elected from each senatorial district….”) 

(emphasis added); cf. McKee, 616 P.2d at 972 (noting that the right to vote is a fundamental one “of the 

first order”). 

Second, as a corollary, because the recall of Sen. Priola and the election of his successor may 

occur before Sen. Priola becomes the S.D. 13 senator, S.D. 25 could be left with no senator and S.D. 

13 would have two senators, Sen. John Cooke and Sen. Priola’s successor. See C.R.S. § 1-12-118 

(requiring that a recalled official’s successor be elected in the same election as the recall). This outcome 

would directly violate the requirement that each senate district will have one senator. C.R.S. § 2-2-501. 

As a practical matter, therefore, there would be no senator to engage with S.D. 25 constituents or 

represent their interests in the event, for example, of a special session occurring any time between a 

successful recall election and January 9, 2023.  

As asked above, what if the Recall Petitioners initiated the process in late 2021 or early 2002 

and Sen. Priola was recalled before or during the legislative session? At that point, S.D. 25 would be 

without representation in the Senate and his successor would represent S.D. 13, along with Sen. 

Cooke. Since these are legal impossibilities under Section 2-2-501, C.R.S., there can be no 

interpretation that creates the same possibility here even if for a shorter period of time, especially since 

legislative duties may arise during the period of senatorial imbalance. E.g., Colo. Const. Art. IV, § 9 

(providing that the Governor may call a special session).  

Fortunately, the remedy is simple: S.D. 13 electors will have the right to petition for and vote 

on a recall in accordance with the Constitution after Sen. Priola becomes their senator in January 2023. 

Consequently, S.D. 13 electors will not be prejudiced by entry of injunctive relief as they have no right 
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to multiple senators before the General Assembly reconvenes and they will retain the right to recall 

Sen. Priola and elect his successor after the Generally Assembly reconvenes, that is, in the ordinary 

course as contemplated by the Constitution. The only reason the Recall Petitioners have to rush the 

process is to obtain an illegal result that the Court should prevent. 

III. There is no plain, speedy, and adequate remedy at law. 

 There is no plain, speedy, and adequate remedy at law available because an injunction is 

necessary to stop the harm before the Court will be able to reach the merits. See American Investors Life 

Ins. Co. v. Green Shield Plan, Inc., 358 P.2d 473, 475-76 (Colo. 1960) (showing that an inadequate remedy 

at law (as contrasted with irreparable harm, which are merged in federal practice4) is the absence of a 

procedural vehicle other than injunction that can bring the harmful conduct to an immediate end). 

  Were the Court to decline injunctive relief, by the time the merits are adjudicated, the electors 

of S.D. 25 will have forever lost their constitutional and statutory right to participate in or decline to 

participate in the recall of their own elected representative, and, further, an unlawful senatorial 

imbalance may occur between a successful recall election and January 9, 2023.  

IV. No disservice will be done to the public interest.   

“[I]t is always in the public interest to prevent the violation of a party’s constitutional rights.” 

Free the Nipple-Ft. Collins, 237 F.Supp.3d at 1134 (D. Colo. 2017). The possible loss of S.D. 25 electors’ 

state and federal constitutional participation and voting rights is underscored by the facts discussed 

above—permitting the collection of signatures and/or a recall election before Sen. Priola becomes the 

S.D. 13 senator will deprive the electors of S.D. 25 their exclusive right to participate in—or decline 

to participate in—the recall procedure for their own senator and could result in the loss of their 

representation, no matter how brief, in the Colorado Senate. 

 
4 In practice, state courts often merge these prongs, as well. E.g., Clinger v. Hartshorn, 911 P.2d 709, 710 
(Colo. App. 1996) (holding that where damages are available, there is an adequate remedy at law). 
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V. The balance of equities favors the injunction. 

 To issue a preliminary injunction, the Court must also find that the balancing of equities favors 

injunctive relief. With respect to this prong, too, the equities favor injunctive relief. S.D. 13 electors 

will lose nothing except their attempt to oust the elected representative of other electors, perhaps in 

the hope of imbalanced representation in the event of a special session. Since an illegal result is 

necessarily inequitable, the Court should not find that there is any equitable reason to withhold 

injunctive relief.  

VI. The injunction will preserve the status quo pending a trial on the merits. 

 The status quo to be preserved is the status quo ante; that is, the status quo as it existed before 

the violation occurred or “the last uncontested status.” Lopez v. Griswold, Civil Action No. 22-cv-00247-

JLK, 2022 WL 715122, at *3 (D. Colo. Mar. 10, 2022); accord Sanger v. Dennis, 148 P.3d 404, 419 (Colo. 

App. 2006). Indeed, as the Lopez court noted, “Frequently, status quo is used as a shortened term for 

status quo ante, but the absence of the last word, ‘ante,’ leads to a misperception that the term means the 

status ‘at present’ rather than ‘before.’ See Status Quo Ante, Black’s Law Dictionary (11th ed. 2019) (“The 

situation that existed before something else (being discussed) occurred.”).” Id. at 3, n.3. 

 Here, the status quo until September 9, 2022 was that Sen. Priola was subject to the will of and 

answerable only to his constituents. Since then, the Secretary allowed a power shift to constituents of a 

neighboring district whom Sen. Priola does not represent and will not represent until January 9, 2023. 

The Court should enter injunctive relief to return the interested parties to the status quo ante. 

CONCLUSION 

 The Court should enter a TRO to maintain the status quo because irreparable harm will result 

absent immediate relief. Subsequently, the Court should enter a PI barring the Secretary of State from 

taking or permitting any further action in furtherance of the recall of Sen. Priola until, if ever, after the 

General Assembly reconvenes on January 9, 2023. No prejudice will befall either the Secretary or the 
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Recall Petitioners because they will be able to commence a recall procedure in accordance with law 

after January 9, 2023. 

DATED this 12th day of September 2022. 

    FOSTER GRAHAM MILSTEIN 
       & CALISHER, LLP 

 
    Duly signed original on file at the offices of Foster  
    Graham Milstein & Calisher, LLP 

    /s/ Michael A. Rollin  
    Michael A. Rollin     

Attorneys for Plaintiff 

 

 


